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Taylor: Jury Service for Women

UNIVERSITY OF FLORIDA LAW REVIEW

JURY SERVICE FOR WOMEN
Jury service is a tradition well ingrained in the Anglo-American
judicial system; however, until recently the duty to serve on juries
has been confined almost exclusively to men. Over the past century
there has been continual agitation for women's rights, and among the
foremost of these has been the right of women to serve on juries. The
movement for jury service for women was given added momentum by
the realization of suffrage for women during the early part of the
current century, and at present jury service for women is recognized
in all but a few states.
At early common law the jury was composed of persons who had
personal knowledge of the facts at issue or persons who had been informed of the facts by those with personal knowledge. They were
exceptionally well qualified to determine the factual events;' however, the experience of several hundred years has demonstrated the
weakness of the system, for jurors were too easily persuaded to reach
a predetermined decision.
In England, by the close of the seventeenth century jurors were
2
generally selected because of their lack of knowledge of the facts.
Traditionally only men served on these early juries.3 Blackstone
specifically stated that the jury should be composed of males,4 for
"Under the word homo also, though a name common to both sexes,
the female is however excluded, propter defectum sexus [because
5
not of the male sex]."
In England there was one exception to the rule that only males
could serve as jurors. If a woman pleaded pregnancy a writ de ventre
inspiciendo was allowed in two situations: (1) if she was subject to
capital punishment or (2) if a widow sought postponement of the
disposition of her husband's estate until the birth of a child. A writ
de ventre inspiciendo permitted the use of a jury of matrons to examine the woman to determine the question of pregnancy. Even
when a jury of matrons was used, however, the examination was in
the presence of twelve men, who also comprised part of the jury in
lESMEIN, HISTORY OF CONTINENTAL CRIMINAL PROCEDURE

324 (1913).

21d. at 329.
3Hatcher, Magna Charta and the Jury System, 42 W. VA. L.Q. 1 (1935). Apparently the Magna Charta provided that no freeman should be deprived of his
life except by judgment of his peers in a trial by 12 jurors.
43 BLACKSTONE, COMMENTARIES *352.
51d. at 0362.
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such cases. 6 In the United States the jury of matrons was utilized
during the colonial period 7 but it fell into disuse when the medical
profession began to perform this function.
In the middle of the nineteenth century suffragettes began t6 protest discrimination against women and Negroes in the field of civil
rights. Later they frequently cited the fourteenth amendment to point
out that Negro men had gained considerable rights still not granted
to women. The cry fell on deaf ears, however, for in 1879 in Strauder
v. West Virginia8 the United States Supreme Court held that the states
could confine the selection of jurors to males but could not require
qualifications discriminatory to individuals because of race or color.
Other courts reached similar conclusions.9
In this country the states usually provide the qualifications of
jurors. In the absence of legislation specifically qualifying women as
jurors or specifying male jurors only, women may not serve. Alabama,
Mississippi, and South Carolina are the only states that still follow
the common law and prohibit women from serving on juries. 10
Women were permitted to serve on juries in the United States in
certain territories and states well before the dawn of the twentieth
century. The Territory of Wyoming permitted women to vote and
serve on juries in the latter half of the nineteenth century,"1 but upon
becoming a state in 1890 Wyoming reverted to the common law rule
when it failed to provide juror qualifications in its constitution. The
constitution did provide that the rights "to vote and hold office shall
not be denied or abridged on 'account of sex,"'12 but the Supreme
Court of Wyoming in 1892 in McKinney v. State held that these
rights did "not include the right, if right it may be termed, to serve
as a juror."13 After the McKinney case, women were not again
GWilloughby's Case, Cro. Eliz. 566, 78 Eng. Rep. 811 (K.B. 1597).
7State v. Arden, I S.C. 487 (1795). Dale, Ladies on the Jury, 37 KAPPA BETA
Pi Q. 15 (1953), states that "Lancaster County, Virginia, claims the distinction of
having the first all-woman jury in the colonies in 1690, when the court sitting at
Rappahannock Courthouse heard a case involving the morals of a young woman."
It must be assumed that this was a carry-over of the common law jury of matrons,
because by statute Virginia did not permit women to serve on juries until 1950.
8100 U.S. 303 (1879).
DE.g., United States v. Roemig, 52 F. Supp. 857 (N.D. Iowa 1943); Hall v. State,
136 Fla. 644, 187 So. 392 (1939); State v. Emery, 224 N.C. 581, 31 S.E.2d 858 (1944).
l0ALA. CODE tit. 30, §21 (Supp. 1957); Miss.
S.C. CODE §38-52 (Supp. 1958).

CODE

ANN. §1762 (Supp.- 1958);

"2See McKinney v. State, 3 Wyo. 719, 30 Pac. 293 (1892).
12Wyo. CONSr. art. VI, §1.
133 Wyo. 719, 724, 30 Pac. 293, 295 (1892).
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qualified to serve as jurors in Wyoming until 1949, when legislation
14
was enacted making jury duty compulsory for women.
In 1884 Washington became the second territory to permit women
to serve on juries when a code provision qualifying all electors as
grand jurors was construed to include women who were qualified
electors. 15 Women were thus qualified for jury duty when Washington
was admitted into the Union in 1889. The Washington constitution
was amended in 1909 to provide specifically for woman suffrage, 16
and at the same time legislation was passed providing that all registered voters were qualified for jury duty." This legislation statutorily
qualified women to serve, but those who did not wish to serve could
claim an exemption by reason of sex.' 8
Utah, in 1898, was the first state to permit women to vote and to
serve on juries. 19 By 1920 four other states - California, Kansas, Nevada, and Michigan - had granted women these two privileges.20 The
California experience is typical of the straw-grasping technique used
by the courts to qualify women for jury service under existing legislation providing the qualifications for jurors. In Ex parte Mana2
the fourteenth amendment was argued successfully; and the constitutional provision providing for a jury of twelve 22 was construed to
include women, since they were not expressly excluded. The constitutional provision allowing women to pursue "any lawful business,
vocation or profession"2 3 was construed to have eliminated the prohibition against women serving on juries. In summary, the court
remarked that if women were prohibited from serving on juries:24

"[W]e would then have a situation where a woman on trial
14WYo. Comp. STAT. ANN. §12.101 (Supp. 1957).
15Rosencrantz v. Territory, 2 Wash. Terr. 267, 5 Pac. 305 (1884).

l6WAsH. CONST. amend. 5.
17WASH. REV. CODE §2.36.060 (1956).
'SWAsH. REV. CODE §2.36.080 (1956).
9
1 UTAH CODE ANN. §§78-46-8, 78-46-17 (1953).
20Ca1 (1911), CAL. Civ. PROC. §198 (1950); Kan. (1912), KAN. CONST. art. 5, §8,
KAN.

GEN. STAT. ANN.

§43-102

(1949); Nev. (1917),

NEv.

REV.

STAT.

§§292.010,

6.010 (1957), Parus v. District Ct., 42 Nev. 229, 174 Pac. 706 (1918); Mich. (1918),

1II, §1 (1908), amend. (1918), MICH. STAT. ANN. §27-246 (1938),
People v. Barltz, 212 Mich. 580, 180 N.W. 423 (1920).
21178 Cal. 213, 172 Pac. 986 (1918).
22CAL. CONST. art. 1, §7.
23CAL. CONST. art. 20, §18.
24178 Cal. 213, 216, 172 Pac. 986, 987 (1918).

MICH. CONST. art.
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for a crime might be brought to trial before a woman judge,
prosecuted by a woman district attorney, defended by a woman
lawyer, brought in court by a woman bailiff, and yet forced
to a trial before a jury of men, because men only were considered as eligible for jury duty at common law. It would
seem that the inferences to be derived from so radical an
amendment of the Constitution are quite as strong as those to
be derived from the use of the term 'trial by jury'."
One year prior to ratification of the nineteenth amendment, England passed the Sex Disqualification Removal Act of 1919, which
provided among other things that "all persons qualified and liable to
serve as Jurors shall be summoned to serve on juries without distinction of sex." 25 Under the act, however, women were entitled to
exemptions for certain specified physical conditions, and in addition
the judge could exempt women from jury service "inrespect of any
case by reason of the nature of the evidence to be given or of the issue
2
to be tried."
Women in the United States attained suffrage in 1920, upon ratification of the nineteenth amendment. In some states they automatically became eligible to serve on juries by virtue of state laws
providing that all legal voters were qualified to be jurors. The courts
in these states construed such legislation to be prospective in that it
was the intent of the legislative drafters to qualify all eligible voters
for jury duty; thus an individual who became enfranchised was immediately qualified for jury service.27 After ratification of the nineteenth amendment the majority of states would not permit the federal
government to pre-empt state jurisdiction in prescribing qualifications for jurors, and enacted legislation providing for jury service
Geo. 5, c. 71, §2.
261d. §1 (b).
27Palmer v. State, 197 Ind. 625, 150 N.E. 917 (1926); State v. Walker, 192 Iowa
823, 185 N.W. 619 (1921); Thatcher v. Pennsylvania, 0. & D.R.R., 33 Ohio App.
242, 168 N.E. 859 (1928); Commonwealth v. Maxwell, 271 Pa. 378, 114 Ad. 825
(1921). The Vermont statutes are worded so as to lend a similar construction, but
this issue has not been judicially determined in that state. See VT. STAT. ANN.
tit. 12, §1401 (1921) (only "legal voters" may be jurors), tit. 17, §62 (1921) (women
are "legal voters"). In Delaware women are eligible for jury duty upon being
enfranchised. See DEL. CoDE ANN. tit. 10, §4504 (1953). The Delaware statute,
however, was held to be directory only, not mandatory until separate facilities
could be constructed for women jurors. State v. Boyle, 44 Del. 414, 61 A.2d 121
(1948).
259 & 10

https://scholarship.law.ufl.edu/flr/vol12/iss2/6

4

Taylor:
Jury
Service forLAW
Women
UNIVERSITY
OF
FLORIDA
REVIEW
for women.2 8 Women were permitted to serve as jurors as early as
1921 in some states. Other states have been slower in qualifying
women for jury service. West Virginia did not allow female jurors
until 1957, and three states still do not allow women to serve on
juries2 9
Women may serve on juries in federal courts only in those states
that permit women to serve on juries in the state courts. By statute,
the federal courts adopt the state's qualifications and exemption laws
0
to determine eligibility for service on the federal jury3
Under the Florida Constitution of 188531 and the Laws of Florida
of 189132 only males were permitted to serve on juries. The limitation on the distaff was not removed until 1949.33 Before section 40.01
of the Florida statutes was amended to permit women to serve on
juries, however, two Florida cases arose that questioned the constitutionality of the existing statute.
In Hall v. State3 4 a woman was convicted of perjury and sen28Alaska Laws 1923, ch. 68, Tynan v. United States, 297 Fed. 177 (9th Cir.
1924); ARM. REV. STAT. ANN. §21-201 (1956); ARK. STAT. ANN. §39-114 (1947) (but
see Bailey v. State, 215 Ark. 53, 219 S.W.2d 424 (1949), in which it was stated
that women had not been selected for jury service in a trial court since 1925);
COLO. STAT. ANN. ch. 95, §1
(1935); CONN. GEN. STAT. ch. 884, §51-218 (1958);
FLA. STAT. §40.01 (1) (1957); GA. CODE ANN. §59-106 (Supp. 1958); IDAHO CODE
ANN. §2-201 (1948); ILL. REV. STAT. ch. 78, §1 (Smith-Hurd Supp. 1958) (earlier act
of 1929 was held unconstitutional); Ky. REV. STAT. §29.025 (1955); LA. REV. STAT.
§13:3055 (1950); ME. REV. STAT. ANN. ch. 116, §4 (1954); MD. ANN. CODE art. 51,
§8 (1957); MASS. ANN. LAWS ch. 284, §1 (1956) (see In re Opinion of the Justices,
237 Mass. 591, 130 N.E. 685 (1921), in which the court rendered its opinion that
women were qualified to serve by virtue of the 19th amend., provided the General
Court of Massachusetts so determined); MINN. STAT. §593.02 (1957); Mo. CONST.
art. 1, §22 (B) (1945); MONT. REV. CODE ANN. §93-1801 (1947); NEB. REV. STAT.
§25-1601 (1943); N.H. REV. STAT. ANN. §500:1 (1955); N.J. REV. STAT. §2A:69-1
(1952); N.M. REV. STAT. ANN. §19-1-1 (1958); N.Y. Civ. RIGHTS LAW §13; N.C.
CONST. art. 1, §13 (1954); N.D. REV. CODE §27-0901 (1943); OKLA. STAT. ANN. tit.
38, §28 (1951); ORE. REV. STAT. §10.030 (1957); PA. STAT. tit. 17, §1279 (1980);
R.I. GEN. LAWs ANN. ch. 9, §9-11 (1956); TENN. CODE ANN. §22-101 (1955); TEX.
REV. CIv. STAT. art. 2133 (Supp. 1958); VA. CODE ANN. §8-174 (1950); W. VA. CODE
ANN. §5261 (Supp. 1958); Wis. STAT. ANN. §255.01 (1957); Wyo. CoxsP. STAT. ANN.
§12.101 (Supp. 1957).
29See note 10 supra.
3028 U.S.C. §1861 (1952).
3'Art. 16, §29.
32Ch. 4015, §2.

33F1a. Laws 1949, ch. 25,126.
34136 Fla. 644, 187 So. 392 (1939).
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tenced to life imprisonment. On appeal she argued discrimination in
that there were no women on the jury. The Florida Supreme Court
held that failure of the state to impose jury duty upon women had
not deprived the appellant of the equal protection of the laws
guaranteed by the fourteenth amendment and the Florida Declaration of Rights. In fact, Justice Brown, writing for the majority, said:3 5
"The legislature still has the power to prescribe the qualifications of jurors, and to impose this burden upon men alone if it
sees fit so to do. It is not contended that juries composed of
men would be less fair to women defendants than would juries
composed of women. Indeed, experience would lead to a contrary conclusion. The spirit of chivalry, and of deep respect for
the rights of the opposite sex, have not yet departed from the
heads and hearts of the men of this country."
In Bacom v. State,36 on appeal from a conviction of manslaughter
the defendant contended that he did not get a fair and impartial trial
because the names of female citizens were consistently and deliberately
excluded from the jury list. The Florida Supreme Court held that
there was no denial of due process.
Although section 40.01 of the Florida statutes was amended to
permit women to serve on juries, women are still barred from sitting
on juries in eminent domain proceedings.Y7 Furthermore, jury service
for women is not compulsory but optional; women who wish to serve
are required to register with the clerk of the circuit court in order
for their names to be placed on the jury list.38 The Judicial Council
of Florida recognized the discrimination against women and in its
1958 report 39 recommended compulsory jury service for women, except
in eminent domain proceedings. 40 During the 1959 Florida legislative
session, legislation incorporating the Council's recommendation was
introduced in the House and the Senate. 41 The bills were referred to
351d. at 665, 187 So. at 401.
3039 So.2d 794 (Fla. 1949). But see Note, 11 IND. L.J. 386 (1936).
37FrA. CONsr. art. 16, §29.
38FLA. STAT. §40.01 (1) (1957).

SoFrn ANN. REP. 4 (1958).

4oSeveral of the proposed constitutions for Florida have omitted the provision
for a male jury in eminent domain proceedings. See Revised Florida Constitution
Proposed by the Legislature and Recommended Constitution for Florida. If there

is a revision of the Constitution, perhaps the requirement for a male jury will be
omitted.
41S. 274, H. 204:
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committees and apparently were never reported out. A similar bill
was defeated in the House by a vote of 79 to 11.42 At present the
Florida law remains unchanged.
For many years arguments have been advanced on both sides of
the woman-juror debate. It is generally admitted by writers of both
sexes that women do perform effectively and efficiently in the jury box.
Miss Edith House, Assistant United States Attorney for the Southern
District of Florida, has stated that women "are more conscientious
and meticulous than men as jurors."43 Similar comments have appeared in various articles: "a high type of woman is being secured,
and . . . individually they are alert, intelligent and fair-minded
jurors"; 4 4 and women "raise the standard of our juries. They will

tend to add dignity to the courtroom."'' 5
One writer has said that a male jury is preferable for a female
defendant because it "either acquits the woman or assesses a lesser
penalty. The protective instinct of the male is now working."' 46
Blanche Crozier answers this leniency argument by stating: "Where
this occurs at all, it is leniency rather than justice; and its occurrence
depends on other matters than the merits of the case. It cannot be
regarded as an element in the equal protection of the laws." 4 7 These
arguments may have significance in the trial of particular causes, but
a woman can be challenged as well as a man, so there should be no
deterrent to a woman's sitting on the jury when accepted by the
parties to a cause.
"40.011 Qualifications and disqualifications of jurors.- (1) Grand and petit
jurors to serve in all the courts of record in this state shall be taken from the
male and female persons over the age of twenty-one (21) years, who are citizens
of this state, and who have resided in the state for one (1) year and in their
respective counties for six (6) months, and who are duly qualified electors of their
respective counties.
"40.012 Female jurors; eminent domain proceedings.-In the laws of Florida
pertaining to jurors and the preparation of jury lists where reference is made to
male persons such shall in each instance be taken and construed to mean male and
female persons except that juries in eminent domain proceedings shall be composed of men as required by §29, Article XVI of the state constitution."
42See FLA. H. JOUR. 49 (Apr. 30, 1959).
43Florida Times-Union, May 5, 1959, p. 12, col. 4.
44Miller, The Woman Juror,2 ORE. L. REV. 39 (1922).
45Anderson, Jury Service for Women?, 11 GA. B.J. 196, 198 (1948).
46Puller, When Equal Rights Are Unequal, 13 VA. L. REV. 619, 625 (1927).
47Crozier, Constitutionality of Discrimination Based on Sex, 15 B.U.L. REV. 723,

728 (1935). See also Jacobs, Women Jurors, 7 AUSTL. L.J. 262 (1933).
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Even after legislation permitting women to serve on juries is
enacted in a state, a question remains: Should jury service be compulsory or permissive? The states are almost equally divided on this
question. Twenty-five- 8 require service with the same exemptions applicable to women as to men, and in twenty states49 women qualify
for jury duty but are permitted special exemptions. In the latter
group the exemptions run the gamut from nonservice to the same
stringent requirements as for male jurors. Women are permitted
exemptions for such various reasons as motherhood if there are one
or more minor children at home9 0 membership in religious orders;5'
occupation, as in the case of nurses and hospital attendants;52 and
mere sex.53
Duties in the home and to the family are the primary arguments
against compulsory jury service. Other arguments, such as the lack
of physical facilities to retain women jurors overnight, the inexperience of women in business, and the unequal educational qualifications of women, are now obsolete.
Women participate equally with men in professional and political
activities in Florida, and it is recommended that this equality be extended to jury service. The requirement that women who want to
serve must register is discriminatory. Jury service should be compulsory, and women with minor children at home should be granted
a special exemption; however, all other exemptions should apply
equally to men and women. As former Chief Justice Harlan F. Stone
has said: "'Jury service is one of the highest duties of citizenship, for
by it the citizen participates in the administration of justice between
man and man between government and the individual.' "54
It is hoped that the legislation proposed by the Judicial Council
will be introduced again in the next legislative session and that it
will receive more favorable consideration.
GRACE ELIZABETH WOODALL TAYLOR

4SAriz., Cal., Colo., Conn., Del., Ill., Ind., Iowa, Me., Md., Mich., Mont., Neb.,
NJ., N.M., N.C., Ohio, Okla., Ore., Pa., S.D., Tex., Vt., W. Va., Wyo.
49Ark., Fla., Ga., Idaho, Kan., Ky., La., Mass., Minn., Miss., Nev., N.H., N.Y.,
N.D., R.I., Tenn., Utah, Va., Wash., Wis.
6oE.g., Conn., Ga., Mass., Neb., N.J., Okla., Tex., Utah.
51E.g., Mass., Tex.

52E.g., Conn., Ga., Mass.
53E.g., Ark., Idaho, Ky., Miss., Nev., N.Y., N.D., R.I., Tenn., Va., Wash.
54Dale, Ladies on the Jury, 37 KAPPA BETA Pi Q. 15 (1953).
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